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REPORT FROM ABSTRACTERS & TITLE INSURANCE AGENTS SECTION

By RICHARD GILIOTTI
Chair
NYSLTA Abstracters & Title Insurance Agents Section

S ful Turn for Agents Meetin

__Most Successful Lobbying Day on May 20

Dear Fellow Members,

[ would like to take this opportunity to thank all of the
members who attended our agents meetings in Uniondale
on May 13, 2008, and in Albany on May 19, 2008. We
had a very successful turnout including underwriters and
some potential new members. The discussions were very
lively and emotional. It was very good to see that in these
trying times, agents and underwriters are concerned, and
there is a desire to work together to get through this mal-
aise that we are in.

The meetings were focused on several issues, but most
of the questions and statements that were made concerned
the possible regulations that could come from the New
York State Insurance Department, and the status of the
licensing bill.

As for the regulations, we have heard that the New
York State Insurance Department is concentrating on
regulating the underwriters in several areas, but to date we
do not have a definitive answer on what aspects. We have
been assured by the New York State Insurance Depart-
ment that when these regulations do come out they will
encourage us to make comments. | want to assure you that
New York State Land Title Association, Inc. has been
carefully monitoring this situation and has prepared our-
selves as best we can.

With regards to licensing, there were a couple of signifi-
cant issues that came up at the meetings. The agents still
seem to be deeply concerned about the attorney carve out,
which allows attorneys, as an adjunct to their law practice,
to issue title insurance policies without having to show mul-
tiple sources of business. Additionally, based on discussions
at a previous meeting of the NYSLTA Licensing Commit-
tee, the concern of the agents in regard to performing
“core title services” has come up and is in the process of
being addressed with some language changes by the Li-
censing Committee.

Most Successful Lobbying Day

On May 20, 2008, NYSLTA conducted a lobbying day
in Albany. It was by far our most successful lobbying day.
Due to the large turnout, we were able to meet many State
Senators and Assembly members. It is imperative that
during these times we continue to show the value of the
Title Insurance Industry to our elected officials.

Again, [ would like to thank everyone who attended the
meetings and participated in the lobbying efforts.

If anyone has any questions or concerns, please feel

free to call me at 914-381-6700.

Please e-mail:
Richard Giliotti at RGiliotti@Judicialtitle.com
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NEW YORK STATE LAND TITLE ASSOCIATION GUEST COLUMNIST

BY PETER BROGAN, EsQ.
Chief Counsel
Judicial Title Insurance Agency, LLC

New York Law Journal Reprint—

Trends in Real Estate anc] Title lnsur.ance—

_Top10 Reasons Why Closings Are Adjourned _

is scheduled. For starters, there aren’t that many of them

these days, but more importantly a closing is usually a
happy occasion for all involved. But what happens when things
go wrong, so gravely wrong that the closing must be ad-
journed?

The buyers and sellers leave the conference room in confu-
sion and disbelief, and the domino effect of an aborted buy-sell
can affect closings from Westchester to California. Identifying
the problems in advance can avert these tragedies.

Quite often the causes for these adjournments are practical
rather than legal: The buyer does not bring homeowners insur-
ance, or the seller neglects to obtain a payoff letter for his
mortgage. Hopefully, we don't sink to a seller bringing a Derek
Jeter baseball card as photo ID.

In this scholarly forum, we will focus primarily on the statu-
tory and caselaw authority that can bring a closing to a grinding
halt.

With that said, let’s examine the “Top Ten Reasons Clos-
ings are Adjourned.”

Reason#10

An executor or administrator gives a power of attomey to a
third party. No! Fiduciaries cannot delegate their authority.

“The duty of a fiduciary is Personal and cannot be divested
by delegation.” A decedent, for example, has placed his trust
in the appointed executor.

An executor, guardian or other person acting in a fiduci-
ary capacity can, however, delegate the performance of
mere mechanical or ministerial acts to others by power of
attorney. So, a title company will not accept a deed exe-
cuted by the attorney-in-fact of an executor, but will accept
a transfer tax return, as a ministerial act, when signed by
that same attorney-in-fact.

A fiduciary who can’t or won't act should resign.?

A corollary to this reason for adjournments, and equally as
devastating, is the situation where a fiduciary cannot act at all.
For example, a deed that conveys directly to a trust rather than
to “John Smith as trustee of the Brown Qualified Personal
Residence Trust” has conveyed nothing. Title remains in the
grantor (who, invariably, is now deceased).?

Can this closing be saved? Unless the fiduciary or grantor to
the trust is in close proximity to the closing, it will be adjourned.

You can almost hear the cheers when a real estate closing

Reason#9
Seller does not come to the closing with certified funds

for transfer taxes. No! Title companies will not take a personal
check for transfer taxes unless authorized prior to closing.

Under the contract, the party charged by statute is required
to pay the transfer taxes by “certified or official bank check.”
As a result, the seller is required to pay both the New York City
transfer tax,* and the New York state transfer tax.”

Unfortunately, these are not the only transfer taxes the
practicing real estate attorney must be aware of these days.
New York state also imposes a “mansion tax” of 1 percent on
certain residential properties having a consideration of $1 mil-
lion or more.

The statute calls for the purchaser to pay the mansion tax.®

In this area, two other municipalities impose transfer tax on
the seller, Yonkers’ and Mount Vernon.?

Another nasty surprise may await the attorney who does not
regularly practice in certain areas of Suffolk County. Known as
the “Peconic Bay Region” transfer tax, this is a 2 percent tax
(with small allowances) and is payable by the buyer.

As an example, a $3 million cottage in East Hampton wil
result in a tax of $55,000. Not a small number, even for
someone with the scratch to afford a $3 million summer
house.

The burden of payment of all transfer taxes can be com-
pletely shifted, or shared, by negotiation between the parties.
No such negotiation can take place if the parties are not made
aware of the taxes by their attorneys.

Can this closing be saved?

Possibly. The party responsible for paying the tax could use
a credit card, or the ftitle closer might be able to verify the funds
with the bank.

Reason#8

The buyer (and his attorney) is not aware that the lend-
ing institution will deduct the buyer’s closing costs of
$10,017.60 from the mortgage proceeds of $200,000.
Instead of having the full mortgage proceeds available to
the seller, the buyer puts a personal check for $10,017.60
on the table. No! The contract calls for the balance of the
purchase price to be in certified funds. This is the “net
proceeds trap.”

The solution, of course, is for the buyer’s attorney to obtain
from the bank the exact amount that will be available to buyer
at closing.

With mortgage documents often being e-mailed to the
lender’s attorney 10 minutes after the closing starts, it is difficult

(Continued on Page 10)

THE BULLETIN e SPRING 2008  PAGE 5



NEW YORK STATE LAND TITLE ASSOCIATION GUEST COLUMNIST

BY ADAM LEITMAN BAILEY, PARTNER, ADAM LEITMAN BAILEY, P.C.

AND

CARLY GREENBERG, ASSOCIATE, ADAM LEITMAN BAILEY, P.C.

New York Law Journal Reprint—

1E Tren
If-Hel r

oday’s bank robbers rarely use a mask and gun. The

crimes are usually completed at a real estate transac-

tion’s closing table. According to the Federal Bureau
of Investigation, lenders incurred more than $1 billion in
mortgage losses in 2005 as a result of fraud! During this
same time period, the title industry reported $916.4 mil-
lion dollars in paid title claims,? more than a fourfold in-
crease from $120 million in claims paid for in 19813
These statistics do not include the number of fraud or
forgery claims where the victim failed to purchase title
insurance.

Typical Fact Patterns

Forgeries and fraud committed by imposters having no
relationship to the victims have become more prevalent in
recent years* Without the bona fide owner’s knowledge or
permission, an imposter pretends to be the owner of re-
cord and obtains a mortgage for a property with the assis-
tance of fake identification and/or a forged power of at-
torney. The imposters are often aided by hard-money
lenders eager to provide financing without extensive finan-
cial and background checks.

Another type of property fraud occurs between parties
who have a relationship to each other, such as between
spouses, parents and children® The child or spouse forges
the owner’s name and conveys or mortgages the property®
A typical scenario involves a property owned by tenancy
by the entirety, where one spouse brings to a closing an-
other person purporting to be the other spouse and trans-
fers or mortgages the other’s interest in the property with-
out consent.” Another scenario finds one spouse forging
the other spouse’s name on the deed so as to destroy the
entirety and make it a single individual ownership in fee
simple absolute® The spouse will then convey the property
to new purchasers’

In many of these cases, a surprised owner only discov-
ers the fraud when receiving a default or foreclosure no-
tice from the mortgagee or a knock on the door from
someone claiming to be the owner of the property!® As a
forged deed is void and conveys no title, the mortgage or
transfer in these cases, will not be effective as a convey-
ance of the true owner’s interest in the property.!* Courts
will not permit a bank to foreclose against the innocent
owner’s or spouse’s interest in the property, thereby leav-
ing the money owed to the bank unrecoverable by eviction
or ejection'?

« U
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Regarding the latter scenario noted above, the law is well
settled that when “a husband and wife take title to the real
property as tenants by the entirety, each acquires an undi-
vided interest in the entire property with rights of survivor-
ship which may not be impaired without the consent of the
other.”!3 Either spouse may sell, mortgage or encumber his
or her rights to the property, subject to the continuing rights
of the other.! The result in this type of situation is the inno-
cent purchaser or mortgagee is left with an interest in only
part of the property, an action for fraud against the seller,
and title insurance protection if a policy has been pur-
chased.'®

Role of Professional

With suspicious eyes and a small amount of due dili-
gence, real estate professionals can reduce the number of
real estate closings involving fraud and forgery. Although
no real estate related insurance company defends and pro-
tects its customers better than title insurance companies
do, practitioners cannot rely on these insurers as pana-
ceas. Agents for title companies and lenders need to take
additional measures to reduce the increase in fraudulent
conduct.

Two reasons provide motivation for all real estate prac-
titioners to attempt to stamp out fraud. First, cooperative
unit buyers rarely purchase title insurance. As long as these
buyers continue to fail to purchase title insurance, whether
by choice or ignorance, horrendous financial consequences
hover over those that can least afford to endure such a
burden. Second, at least two courts have relieved title
companies'® of responsibility to indemnify (a) where it was
determined that the lenders had constructive or inquiry
knowledge of relevant facts of the fraudulent conduct,’
and (b) where the insured’s complicity in or constructive
knowledge in the fraudulent scheme was demonstrated.!®

For the most part, however, New York courts will not
find a closing agent, lender or title company responsible
for monetary losses for failing to adequately ascertain
the correct identity of a party to a transaction.'® For
example, for liability purposes, accepting a health insur-
ance card and a credit card (both without photo) satisfies
the “sufficient identification” requirement to close on a
loan or property.?’ Culpability will also not be imputed
to a party or lender for failing to obtain an original or
certified copy of a death certificate or for the failure to

(Continued on Page 7)
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Self-Help Measures

Can Head Off Problems

(Continued From Page 6)

compare an applicant signature’s to prior signed docu-
ments,?! or to check the accuracy of the information or
identification presented by an applicant’s (alleged)
spouse.?? Furthermore, no duty exists requiring the
closer to authenticate the provided identification? or to
ask in appropriate circumstances whether the parties
had filed for divorce.?*

Moreover, proving a real estate transaction to be the
product of a forgery or fraud is exceedingly difficult. As
long as a duly executed deed with a certificate of acknow-
ledgement exists, proving a forgery or fraud in a New York
court requires the plaintiff to produce evidence of fraud
that is “so clear and convincing as to amount to a moral
certainty.”?® This rule of law relies on the flawed logic that
the notary has necessarily complied with the requirements
of CPLR §4538 simply by reciting the language of the
standard form whereby the notary attests that the signa-
tory “proved” to the notary “on the basis of satisfactory
evidence to be the individual whose name” is the subject of
the transaction.?®

Preventing the Fraud

Accordingly, to protect their clients from being victim-
ized by such conduct, real estate professionals need to use
the preemptive self-help measures recommended below.

A large number of the closing imposters rely on false
identification to accomplish a fraud. Hence, no closing
should occur without at least two forms of original credible
photo identification such as a passport and valid driver’s
license. Counsel should request copies of identification
prior to the closing. If two forms of photo identification
cannot be produced, then the closing should be postponed
or adjourned.

Additionally, every closer should be familiar with meth-
ods for identifying an altered or fake driver’s license. One
title company utilizes the 1.D. Checking Guide, which pro-
vides pictures of valid driver’s licenses that can be com-
pared to the one produced at the closing, as well as sug-
gestions on ensuring that a driver’s license is valid.?’ For
example, the first two of several numbers on the far right
bottom of every valid New York driver’s license always
matches the year of the holder’s birth date.?® Practitioners
have an even better tool to determine the veracity of a
license by logging the presented license into a Web site
that will report its authenticity.?

The probability of a fraud can be even further reduced
by receiving copies of the loan applications and forms of
identification before the day of closing. This will allow
time to compare samples of an applicant’s signature by
comparing the current application to prior signatures on
signed past deeds, mortgages and satisfactions which can
be found on the Automated City Register Information
System (ACRIS) Web site.®°

At the closing table, the title closer must pay careful at-
tention to signatures, identification presented, and any
inconsistencies between documents.®' Affidavits must be
signed by all parties verifying their identity. If any person
present at the closing cannot speak English fluently, make
sure to have a translator present at the closing.®? Particu-

larly in New York City, one can find access to qualified
interpreters of every human language.®

Certain situations should put the closer on heightened
alert. This includes any closing where a power of attorney
(POA) is presented and when the closer becomes aware
that a party is involved in anything ranging from a marital
dispute to a full-blown pending or consummated divorce.
The case law is awash with cases where domestic disputes
were the motivation for the fraudulent activity.3* There-
fore, if a party is closing by POA, its authenticity should be
verified prior to closing. Also, the title closer should call the
POA principal while at the actual closing table to verify
who they are and ensure that they gave a POA for closing.
No or low documentation loan closings should also trigger
increased vigilance. These borrowers may have been in-
structed by mortgage brokers to inflate their incomes when
they cannot even manage to pay for one mortgage pay-
ment.®

In a situation where spouses are transferring title or
giving a mortgage, make sure both individuals are present
at the closing table or contact is made with the absent
spouse. Alternatively, a borrower or seller of a property
claiming the death of a spouse should be requested to pro-
duce at closing a certified death certificate proving such. If
it is not possible to obtain a certified copy, one title com-
pany even goes so far as requesting the borrower get a
non-certified copy along with a letter from the funeral
home as verification. Make sure to follow up with a phone
call to the funeral home to confirm the authenticity of the
letter.

As there is an increasing pattern in fraud amongst peo-
ple suffering from gambling, drug or alcohol problems, a
background check may provide helpful information. Sim-
ple checks that can be run include a yellow pages search,
and a search on public record directories such as Search
Systems, BRB Publications, and Public Record Finder.3°
Finally, if there is any suspicion as to identity fraud, the
lender may want to actually visit the property to verify who
is living there.3” Using a number of these methods, the real
estate bar can greatly decrease the number of fraudulent
transactions.

In any event, court intervention may not be far off. As
extremely reckless conduct and grossly negligent fact pat-
terns have been making their way through the court sys-
tem, Courts may be more willing to impose liability for a
litigant’s negligence or to find the requisite evidence of
complicity in the fraudulent scheme than they have been in
the past. The magnitude of the problem suggests that
some corrective action by the courts or the Legislature®®
will be required to alleviate the present situation.

1.See Press Release, Federal Bureau of Investigation, Mortgage Fraud Op-
eration “Quick Flip” (Dec. 14, 2005) (available at www.fbi.gov/pressrel/
pressrel05/quickflip121405.htm). The reported loss is up from $429,000,-
000 in 2004. For fiscal year 2005, there were 721 pending FBI Mortgage
Fraud cases, which was up from 534 in fiscal year 2004.

2.Neil DasGupta & Richard McCarthy, “Title Insurance and Industry
Statistics,” A.M. Best Special Report, Nov. 27, 2006 (available at
www.alta.org).

3.1d.

4. Burger v. Singh, et al., 28 A.D.3d 695, 816 N.Y.S.2d 478 (2nd Dept.
2006).

5. Elder v. Elder, 2 A.D.3d 671, 770 N.Y.S.2d 95 (2nd Dept. 2003)

(Continued on Page 8)
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Self-Help Measures

Can Head Off Problems

(Continued From Page 7)

(mother claimed that her signature on a deed purportedly transferring the
property to her son was a forgery); Field v. Field et al., 130 Misc. 2d 751,
497 N.Y.S.2d 586 (Sup. Ct. Kings Co., 1985); Altegra Credit Co. v. Tin
Chu, 784 N.Y.S.2d 918 (Sup. Ct. Kings Co. 2004).

6. Northgate FElectric Profit Sharing Plan v. Hayes, 210 A.D.2d 384, 620
N.Y.S.2d 418 (2nd Dept. 1994); Money Store/Empire State, Inc. v. Lenke,
151 A.D.2d 256, 542 N.Y.S.2d 174 (1st Dept. 1989); Field v. Field et al.,
130 Misc. 2d 751, 497 N.Y.S.2d 586 (Sup. Ct. Kings Co., 1985); Altegra
Credit Co. v. Tin Chu, 784 N.Y.S.2d 918 (Sup. Ct. Kings Co. 2004);
Elder v. Elder, 2 A.D.3d 671, 770 N.Y.S.2d 95 (2nd Dept. 2003).

7. Northgate Electric Profit Sharing Plan v. Hayes, 210 A.D.2d 384, 620
N.Y.S.2d 418 (2nd Dept. 1994); Money Store/Empire State, Inc. v.
Lenke, 151 A.D.2d 256, 542 N.Y.S.2d 174 (Ist Dept. 1989); Field v.
Field et al., 130 Misc. 2d 751, 497 N.Y.S.2d 586 (Sup. Ct. Kings Co.,
1985).

8. Field v. Field et al., 130 Misc. 2d 751, 497 N.Y.S.2d 586 (Sup. Ct. Kings
Co., 1985).

9.1d.

10. See Altegra Credit Co. v. Tin Chu, 784 N.Y.S.2d 918 (Sup. Ct. Kings Co.
2004) (mother first became aware of fraudulent mortgage given by son
when unopened mail to her son began accumulating at her home).

11. Field v. Field et al., 130 Misc. 2d 751, 497 N.Y.S.2d 586 (Sup. Ct. Kings
Co., 1985); Northgate Electric Profit Sharing Plan v. Hayes, 210 A.D.2d
384, 620 N.Y.S.2d 418 (2nd Dept. 1994).

12. Northgate Electric Profit Sharing Plan v. Hayes, 210 A.D.2d 384, 620
N.Y.S.2d 418 (2nd Dept. 1994).

13. First Am. Title Ins. Co. of NY v. Kevlin, 203 A.D. 2d 681, 610 N.Y.S.2d
361 (3rd Dept. 1994).

14. Northgate Electric Profit Sharing Plan v. Hayes, 210 A.D.2d 384, 620
N.Y.S.2d 418 (2nd Dept. 1994).

15. Field v. Field et al., 130 Misc. 2d 751, 497 N.Y.S.2d 586 (Sup. Ct. Kings
Co., 1985).

16.See Schultz Management v. Title Guaranty Co., 158 A.D.2d 428, 551
N.Y.S.2d 527 (1st Dept. 1990); Zelber v. Lewoc, 6 A.D.3d 1043, 776
N.Y.S.2d 134 (3rd Dept. 2004).

17.See United States v. Orozco-Prada, 636 F Supp 1537 (SDNY 1986) and
Schultz Management v. Title Guaranty Co., 158 A.D.2d 428, 551
N.Y.S.2d 527 (1st Dept. 1990) (a subsequent action by the mortgagees
against title insurer).

18. Schultz Management v. Title Guaranty Co., 158 A.D.2d 428, 551
N.Y.S.2d 527 (1st Dept. 1990).

19. Burger v. Singh, 28 A.D.3d 695, 816 N.Y.S.2d 478 (2nd Dept. 2005);
Banque National de Paris v. 1567 Ownership Associates, 214 A.D.2d 359,
625 N.Y.S.2d 152 (1st Dept. 1995); Money Store/Empire State, Inc. v.
Lenke, 151 A.D.2d 256, 542 N.Y.S.2d 174 (1st Dept. 1989).

20. Shube v. Cheng, 157 Misc. 2d 555, 596 N.Y.S.2d 335 (Sup. Ct. Nassau
Co. 1993).

21. Beckford v. Northeastern Mortgage Investment Corp., 262 A.D.2d 436,
692 N.Y.S.2d 412 (2nd Dept. 1999).

22.1d.

23. Burger v. Singh, 28 A.D.3d 695, 816 N.Y.S.2d 478 (2nd Dept. 2005);
Banque National de Paris v. 1567 Ownership Associates, 214 A.D.2d 359,
625 N.Y.S.2d 152 (1st Dept. 1995); Money Store/Empire State, Inc. v.
Lenke, 151 A.D.2d 256, 542 N.Y.S.2d 174 (1st Dept. 1989).

24. First Am. Title Ins. Co. of NY v. Kevlin, 203 A.D. 2d 681, 610 N.Y.S.2d
361 (3rd Dept. 1994); Beckford v. Northeastern Mortgage Investment
Corp., 262 A.D.2d 436, 692 N.Y.S.2d 412 (2nd Dept. 1999).

5.See Paciello v. Graffeo, 819 N.Y.S.2d 480 (2nd Dept. 2006); See also CPLR
§4538 (2006); 39 College Point Corp. v. Transpac Capital Corp., 22 A.D.3d

(8]
o

663, 802 N.Y.S.2d 733 (2nd Dept. 2005) (holding that a certificate of ac-
knowledgment should not be invalidated on unsupported evidence of an in-
terested witness); Albin v. First Nationwide Network Mortgage Co., 248
A.D.2d 417, 670 N.Y.S.2d 42 (2nd Dept. 1998); Elder v. Elder, 2 A.D.3d
671, 770 N.Y.S.2d 95 (2nd Dept. 2003); Oshorne v. Zomberg 16 A.D.3d
643, 792 N.Y.S.2d 183 (2nd Dept. 2005); Shim v. Exim Capital Corp., 272
A.D.2d 315, 707 N.Y.S.2d 467 (2nd Dept. 2000).

26.See CPLR §4538 (2006); 39 College Point Corp. v. Transpac Capital
Corp., 22 A.D.3d 663, 802 N.Y.S.2d 733 (2nd Dept. 2005); Albin v.
First Nationwide Network Mortgage Co., 248 A.D.2d 417, 670 N.Y.S.2d
42 (2nd Dept. 1998).

27. See www.driverslicenseguide.com to purchase the I.D. Checking Guide,
2006.

28.1d.

29.Application for a DMV dial-in account can be found at
www.nysdmv.com/forms/mv15com.pdf and a user manual available at
www.nysdmv.com/forms/mv15dial. pdf.

30. See http://www.nyc.gov/html/dof/html/jump/acris.sheml (limited to the
Bronx County, Queens County, Kings County, and New York County).

31. Field v. Field et al., 130 Misc. 2d 751, 497 N.Y.S.2d 586 (Sup. Ct. Kings
Co., 1985).

32.1d.

33. When the foreign language in question is “Chinese,” be careful to arrange
for an interpreter capable of interpreting the particular dialect of Chinese
involved. People speaking Mandarin and Cantonese, for example, can only
communicate with each other in writing, as the spoken languages are
completely different while the written language is identical.

34. First Am. Title Ins. Co. of NY v. Kevlin, 203 A.D. 2d 681, 610 N.Y.S.2d
361 (3rd Dept. 1994); Field v. Field et al., 130 Misc. 2d 751, 497
N.Y.S.2d 586 (Sup. Ct. Kings Co., 1985); Money Store/Empire State,
Inc. v. Lenke, 151 A.D.2d 256, 542 N.Y.S.2d 174 (1st Dept. 1989).

35. James R. Hagerty & Ruth Simon, “More Borrowers With Risky Loans Are
Falling Behind---Subprime Mortgages Surged as Housing Market Soared;
Now Delinquencies Mount,” Wall Street Journal, Dec. 5, 2006.

36. Available at www.yellowpages.com, www.searchsystems.net/, www.btbpub.
comy/pubrecsites.asp, www.publicrecordfinder.com.

37. Phelan v. Brady, 119 N.Y.587 (1890) (“actual possession of real estate is
sufficient notice to a person proposing to take a mortgage on the property,
and to all the world of the existence of any right which the person in pos-
session is able to establish”); Vitale v. Pinto, 118 A.D.2d 774, 500
N.Y.S.2d 283 (2nd Dept. 1986).

38. 1t seems obvious that legislation stiffening the penalties for notaries who
do not genuinely check identification would be a minimal palliative step.

Please e-mail:

Adam Leitman Bailey at alb@alblawfirm.com

Reprinted with permission from the January 31, 2007 edition of
the New York Law Journal © 2007 ALM Properties, Inc.
All rights reserved. Further duplication without permission is
prohibited. For information, contact 212-545-6111 or re-
prints@alm.com.

Blues singer and
Grammy Award winner,
John Hammond,
will be a very special entertainer
at the NYSLTA 87th Annual Convention.
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Getting Back to Basics

in the Title Industry
(Continued From Page 2)

the world, watch out for traffic, hold hands and stick to-
gether on our agent licensing bill? Or do we go forward
without a bill and continue to complain about the status
quo? The choice is ours.

Many of our members want government to correct
abuses, perceived or actual, in our industry. There have
been endless discussions about how existing laws should be
utilized to ensure a level playing field for all in the industry.
[ am in favor of a level playing field. I think it’s a laudable
goal. Some members want to see more punitive legislation
designed to punish those who violate laws which prohibit
the giving of rebates and other things of value for the re-
ferral of title insurance business. Still others believe that
inviting government into our business complicates matters
further, and may result in unexpected and perhaps un-
wanted regulation.

There is no easy solution to the problem. My own view
is that the expectation that government can respond to
each and every allegation of a violation is impractical. It
cannot, and I believe it does not want to do so. While
some regulation is necessary, government cannot resolve
all the problems facing our industry.

[ think that the basics Mr. Fulghum learned in kindergar-
ten again provide some guidance in this area. The slow-
down in business activity affords underwriters and agents
an opportunity to clean up their own messes. Every one of
us should examine our own house for unlawful or unethical
practices. Each insurer should get back to basics and re-
confirm the professional and ethical standards that it has
established for its employees and agents.

The standards set by an individual underwriter must not
be compromised or relaxed, even when there is a return to
a more normal business cycle. The underwriter must apply
those standards fairly, regardless of whether it is dealing
with an agent or a company employee. If an agent believes
that an underwriter is not living up to the standards it has
established, the agent can let the underwriter know it, and
if need be, the agent can choose to do business with an-
other insurer.

Finally, some thoughts about our Association: We are a
trade group composed of underwriters, agents, abstracters
and others that make their living in the real estate industry.
We can and should have vigorous debate about matters
that impact on our industry. We can disagree among our-
selves as to policies and the direction in which the Associa-
tion should go in relation to a particular policy. But once
the debate ends, the Association publicly must unite and
act as one.

An Association such as ours cannot survive if one sec-
tion acts on its own, without the consent of the other. It
can only serve to cause further division in our community.
Those who disagree with our Association would see this as
a sign of weakness. It calls our credibility into question.
Our aim is to promote good will among our members, to
serve as a source of information and education for them,
to review legislation and make appropriate recommenda-
tions of support or opposition, and to take appropriate
action when it is in the best interests of both sections to do
so.

If we move toward factionalism, I fear that the Associa-
tion will become a very parochial organization, with smaller

smaller groups fighting for control of the respective sec-
tions and promoting their own agendas at the expense of
the larger organization. I know that there are many who
disagree with my perspective on this issue, but someone, a
long time ago, said it better than I ever could. A house
divided against itself cannot stand.

Please e-mail:
Michael P. Miglino at michael. miglino@ctt.com

“I think that the basics Mr. Fulghum
learned in kindergarten again provide
some guidance in this area. The slowdown
in business activity affords underwriters
and agents an opportunity to clean up
their own messes. Every one of us should
examine our own house for unlawful or
unethical practices. Each insurer should
get back to basics and reconfirm the
professional and ethical standards that
it has es”tablished for its employees and
agents.

NYSLTA 87th Annual Convention
August 24-27, 2008

The following people will do the reenactment
of the ALTA Principles at The Greenbrier:

Gary L. Kermott
Vice Chairman
First American Title Insurance Co.

Christopher Abbinante
President of Eastern Operations
Fidelity National Title Insurance Co.

Mark E. Winter
Executive Vice President of Public Policy
Stewart Title Guaranty

Rande K. Yeager
President and CEO
Old Republic National Title Insurance Co.
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for the buyer to get to his bank in advance to obtain the correct
certified checks.

And that is all that has really changed. The buyer still owes
the seller the same amount; it is the form in which it is deliv-
ered at closing. Even if the seller likes the pictures on the
buyer’s checks, it could be malpractice for the seller’s attorney
to accept a personal check in that amount.

With the help of a “Truth in Lending” statement and the ti-
tle company, the buyer’s attorney should be able to calculate
the net proceeds available.

The “seller’s concession” is an adjunct to this problem con-
cermning certified funds.

The contract price is inflated to include a credit of $20,000
for repairs (the concession). The repairs are almost always
imaginary, but the result is 100 percent financing or more.

If the concession was fully disclosed to the bank, all ap-
peared to be well. If, however, the bank was not made aware
of the concession, then the lender’s attorney will be looking for
the amount of the concession in the form of certified funds in
order to bridge the gap between the mortgage and contract
price, and will not disburse until he sees it.

The collapse of the sub-prime mortgage market will, in all
likelihood, put an end to most seller’s concessions.

An alarming trend in ethics opinions began in New Jer-
sey. In 2006 a New Jersey Ethics Opinion disciplined the
buyer’s and seller’s attorneys for participating in a real es-
tate transaction that had a “seller’s concession” built into
the purchase price. Despite the fact that full disclosure was
made to the originating bank, the New Jersey Committee
on Professional Ethics held that a lender acquiring the loan
in the secondary market could be deceived. See N.J.
Opinion 710.

New York has now (Nov. 2, 2007) issued a similar opinion.
See Opinion 817:

Participation in residential real estate transactions that in-

clude a “seller’s concession” and “grossed up” sales price

is prohibited unless the transaction is entirely lawful, the

gross-up is disclosed in the transaction documents, and

no parties are misled to their detriment.

There is much room for interpretation in the opinion.
What is meant by “transaction documents?” Must the
deed contain a recital concerning the concession so that
there is record notice? Would a bank relying on an ap-
praisal, which, in turn, relied on a grossed-up purchase
price of an adjoining property, be considered as a party
misled to their detriment? What has always been a slip-
pery slope is now a sheet of ice. In a market looking for
solutions this could be a serious roadblock.

Can this closing be saved? In the case of the net pro-
ceeds trap, the best thing that can happen is that the par-
ties and attorneys agree to have a cup of coffee while the
buyer goes to his bank to get certified or bank checks; if
not, the closing will be adjourned with attendant ad-
journment fees charged to the buyer.

If a seller’s concession is not disclosed to the bank, the
closing will almost certainly be adjourned. And in light of
the recent ethics opinion, lawyers who practice in this
field must reflect on their ethical obligations.

Reason#7
The executor of an unprobated will arrives at closing to exe-

cute the deed. No! Without Letters Testamentary this person
has no standing.

The authority of an executor to convey real property origi-
nates in EPTL 11-1.1, Fiduciaries’ Powers, and more specifi-
cally EPTL 11-1.1 (®)(5) (B). “With respect to any property or
any estate therein owned by an estate or trust, except where
such property or any estate therein is specifically disposed of:

“B. to sell the same at public or private sale. . . .” A fi-
duciary is a personal representative, that is, a person who
has received letters to administer the estate of a dece-
dent. A preliminary executor also has the authority to
convey real property. “An executor named in a will has
no power to dispose of any part of the estate of the testa-
tor before letters testamentary or preliminary letters tes-
tamentary are granted...”®

Can this closing be saved? Only if luck brings all the heirs of
the testator to the closing. They could then convey, pursuant to
an affidavit of heirship. The proceeds could be held in escrow
until letters are obtained, or to guarantee compliance with any
of the terms of the will.

Reason#6

A religious corporation arrives at closing without a Supreme
Court order authorizing the sale. No! Without such an order,
the conveyance is void.

A religious corporation is more heavily regulated than a not-
for-profit. So the organizational documents of the entity must
be examined in order to determine the requirements placed on
the property owner. Never rely on the client for this informa-
tion.

Since Sept. 1, 1972, the Not-for-Profit Corporation Law
applies to religious corporations. In addition to court approval,
the consent of two-thirds of the directors to the sale must be
obtained.

A religious corporation shall not sell, mortgage or lease

for a term exceeding five years any of its real property

without applying for and obtaining leave of the Court.'°

The intent, of course, is to protect the congregation from
the dissipation of church assets. This requirement extends to all
property owned by the religious corporation, not merely the
property used as a place of worship.

A mortgage also requires a court order. Without an author-
izing order, the mortgage cannot be foreclosed. A purchase
money mortgage does not require a court order.

The lack of a comma in the correct place in the statute has
caused the erroneous belief that a mortgage for a term of less
than five years does not require a court order. This is not true.
All mortgages of real property owned by a religious corpora-
tion require a court order except purchase money mortgages.

Strict compliance with the order approving the transaction
is required. If the contract or mortgage terms are amended, so
must be the court order.!!

A title company will not insure a mortgage or conveyance
by a religious corporation absent a court order. This is some-
thing you cannot throw money at to make it go away in order
to close.

So closely related are not-for-profit corporations that the re-
quirements for conveyances of their real property should be
examined.

Although there are four types of not-for-profit corporations,
only Type B and C require court orders for the sale of all or
substantially all of their assets.!> Mortgages made by not-for-
profit corporations, even of all or substantially all of their assets,

(Continued on Page 11)
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do not require a court order.
Can this closing be saved? No! If a court order is required,
the closing will be adjourned.

Reason#5

Seller arrives at closing with a payoff letter showing legal
fees due. No! This means seller is in default of his mortgage
and must act in compliance with the Home Equity Theft Pro-
tection Act.

Effective Feb. 1, 2007, the Act amends §595-a of the
Banking Law, §295-a of the Real Property Law, and adds new
§1303 to the Real Property Actions and Proceedings Law.

The Act requires among many other things:

M notice in the contract that the equity seller can cancel the

contract within five business days;

B provision of a form to cancel the contract;

W a complete description of the payments that will be given

to the equity seller in return for his home;

W a description of the services the equity purchaser will

provide;

B the terms of any lease, if the equity seller may remain in

the house;

B the term of any buy-back agreement;

B if Spanish is the equity seller’s primary language, that the

contract be in Spanish; and

B that the contract be in 12 point print.

The Act is triggered by a default in the equity seller’s mort-
gage or taxes if it is two months in arrears.

Title companies are strictly construing these transactions
due to the fact that any “equity seller” can cancel a transfer that
is in material violation of the Act for two years after the re-
cording of the deed.

Purchasers who will use the house as their primary resi-
dence are exempt from the Act. There are a number of other
exemptions.

Can this closing be saved? No, at this point in time such
titles are uninsurable.

Reason#4

The intestate decedent owner’s daughter, who lives in the
house, arrives at closing to execute the deed. No! Either an
administrator or all the heirs must convey the property.

It has happened that at closing the daughter admits that she
has a brother, but that he has no interest in the property. Of
course, legally, he certainly has a 50 percent interest in the
property. His sister means he is “not interested” in the prop-
erty. Notwithstanding, the legal interest of all intestate heirs
must be disposed of at closing by execution of the deed.

Where a decedent leaves no will he dies intestate. A fiduci-
ary known as an administrator can be appointed to handle the
decedent’s affairs.'®

Where an administrator is the seller of the property, a bond
in the amount of the purchase price must be posted to protect
the other heirs.} If there are no heirs, the People of the State
of New York become the owners, and only the Public Adminis-
trator can convey.®

Title companies do not put simple estates through the ex-
pense and time of an administration proceeding, but will accept
an affidavit of heirship. After all, an administration proceeding

is little more than a formal affidavit of heirship.

In Matter of Bell, a 1989 Nassau County Surrogate’s Court
case, the court stated that it would not entertain an administra-
tion proceeding in these simple single asset cases. “In intestacy,
decedent’s real property devolved by operation of law to her
distributes at the time of her death . . .”; the distributees may
act “without the necessity of subjecting the estate to the bur-
den” of an administration proceeding.'®

Can this closing be saved? No! All the heirs must be present
at closing, and execute the deed.

Reason #3

A seller with a docketed judgment against him, who has
been discharged in bankruptcy, believes he can sell his real
property free of that judgment. No! There are two parts to a
judgment, debt and lien. Bankruptcy only discharges the debt
portion.

Bankruptcy is federal in nature. Bankruptcy rules require the
filing of the petition in the county clerk’s office in order to put a
purchaser on notice.

This is almost never done. The title company is not respon-
sible if that filing is not done. However, the title company, by
running independent searches in the Eastern and Southem
districts, has extended its liability and must deal with the find-
ings. The issue here is judgments against a discharged debtor.
This is one of the most difficult phone calls title counsel can
take because at first blush the title company position seems to
make no sense. If the judgment has been discharged in bank-
ruptcy how can it remain a lien on real property?

It is settled law that a discharge in bankruptcy only relieves a
debtor from his personal obligation to repay the discharged
debts. When a debt has been reduced to a judgment, a mere
discharge does not remove the judgment as a lien against the
debtor’s real property.*’

The Carman case states that “[a] ‘qualified discharge’ . . .
serves as notice to third parties that, notwithstanding the
debtor-owner’s discharge in bankruptcy, the property may,
nonetheless, still be burdened by liens,” and further, that
“[dlespite homestead exemptions a lien against the exempt
realty remains valid unless the debtor takes affirmative steps to
avoid the lien by making an appropriate application under fed-
eral bankruptcy law.” 8

Experienced bankruptcy practitioners believe that it could be
malpractice when this extra step is not taken by the attorney
for the debtor.

The Bank of New York case is instructive as to the history
and meaning of §150 of New York’s Debtor and Creditor
Law.'® Section 150 is a post bankruptcy discharge proceeding
in state Supreme Court to remove the lien against debtor’s
property, and supplies a corrective remedy for failure to avoid
the lien in the original bankruptcy proceeding. Standing under
§150 is broad and includes the purchaser from the discharged
debtor.

To omit the judgment, the title company will require either:

B an Order Avoiding Lien in the original bankruptcy pro-

ceeding, or

B an order pursuant to §150 of the Debtor and Creditor

Law directing the clerk to mark the judgment discharged
(as opposed to “qualified discharge”).

The Bank of New York case also affirms the fresh start
philosophy of the Bankruptcy Code by establishing that a
judgment against a discharged debtor is not a lien against new
real property acquired by the debtor after the discharge, if the

(Continued on Page 12)
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judgment was discharged in the bankruptcy proceeding. As
the court said, the discharged debtor may purchase new real
property “unhampered by the pressure and discouragement of
pre-existing debt.”® A nice sentiment, not shared by most
creditors.

Reason#2

A probated will results in Letters Testamentary issued to two
executors, but only one attends the closing to execute the deed.
No! Where there are only two executors appointed, both must
exectte the deed.

The statute is clear. Where there are two fiduciaries, their
actions must be unanimous; where there are three or more, a
majority is required.?!

If there are more than two executors appointed, a majority
must act.

As we know from Reason #10, a fiduciary cannot delegate
his authority, so where two executors are appointed, a power
of attorney from one to the other will not enable the deed to be
signed. Both executors must sign the deed—it is not a ministe-
rial act.

There is a saving statute. A deed executed by one or more
but not all of the executors who have been appointed will be-
come valid 10 years after the deed has been recorded.?

Can this closing be saved? Not unless the other executor is
readily available.

Reason #1

A probated will names a specific devisee, but the executor
attends the closing to execute the deed. No! The executor has
lost the power of sale, and only the specific devisee can convey
the real property.

As previously discussed, the authority of an executor to con-
vey stems from EPTL 11-1.1 (b) 5 (B):

“With respect to any property or any estate therein owned
by an estate or trust, except where such property or any estate
therein is specifically disposed of:

“(B) To sell the same at public or private sale . . .”

As the statute gives the executor power to sell real property,
so it takes it away with the phrase “except where such prop-
erty or any estate therein is specifically disposed of . . .”

Where a will reads “I give my house at 123 Fifth Avenue to
Mary Brown,” a specific devise has been established, and only
Mary Brown can convey the real property.

If the specific devisee is also the executor, the deed must be
clear that the conveyance is made in an individual capacity; it
would be ineffective to convey by using an Executor’s Deed.

A residuary devisee is not a specific devisee. A specific de-
vise is a “disposition of a specified or identified item of the tes-
tator’s property.”?

Can this closing be saved? No, unless the executor also
happens to be the specific devisee.

Unfortunately, these are not the only time bombs ticking
out there. Constant vigilance will help to avoid the troubling
consequences associated with the adjournment of a real es-
tate closing.

1. 4 1 NY Jur. 2d. Decedents’ Estates Sec 1479.
2. SCPA 715.

3. EPTL 7-2.1.
4. NYC Admin Code Title 11, Chap. 21.
5. NYS Tax Law 1402.
6. NYS Tax Law 1402.
7. City of Yonkers Transfer Tax, Chapter 15 Taxes, Article V. General Ordinance
8-1973 as amended by G.O. 10-1989, G.O. 3-1998.
8. City of Mt. Vernon Real Property Transfer Tax, Chapter 234 of the Code of the
City of Mt. Vernon.
9. EPTL 11-1.3.
10. Religious Corporation Law Sec. 12.
11. Greek Orthodox Archdiocese of North and South America v. Abiams, 505
N.Y.S.2d 327 (Sup. Ct. Westchester Cty. 1994).
12. NPCL Sec. 510 (3).
13. SCPA 1001.
14. SCPA 805-3.
15. Abandoned Property Law §200.
16. New York Law Journal, Volume 201, Number 103, May 31, 1989.
17. Fred D. Carman v. European American Bank & Trust Company, 78 N.Y.2d
1066, 576 N.Y.S.2d 90 (1991).
18.576 N.Y.S.2d at 90, 91; 11 U.S.C.A. §522 (b)(2)(A); 11 U.S.C.A. §522
(F) (1).
19. Bank of New York v. Michael ]. Nies et al., 468 N.Y.S.2d 278 (4th Dept.
1983).
20. Bank of New York, 468 N.Y.S.2d at 281.
21. EPTL 10-10.7.
22. EPTL 11-1.4, EPTL 11-1.2.
23. EPTL 1-2.17.

Please e-mail:
Peter Brogan at PBrogan@JudicialTitle.com

Reprinted with permission from the March 17, 2008 edition of
the New York Law Journal © 2008 ALM Properties, Inc. All
rights reserved. Further duplication without permission is prohib-
ited. For information, contact 212-545-6111 or cms@alm.com.

CLE at NYSLTA 87th Annual Convention
Tuesday, August 26, 2008
3 CLE Credits

9 a.m. - 10:45 a.m.

Adam Leitman Bailey, Esq.
Partner, Adam Leitman Bailey, P.C.
“How to Prevent Fraud At Closing”

2 CLE Credits

11 a.m. - 11:50 a.m.
Fredda Fixler-Fuchs, Esq.
Staff Counsel,
New York State Grievance Committee
“Attorneys and Ethics”
1 CLE Credit
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NEW YORK STATE LAND TITLE ASSOCIATION MEMBERSHIP UPDATE

We welcome our
newest NYSLTA members:

HANNA ABSTRACTS, INC.
(Regular Member)

Marcus Magee, President

Mathew Magee, Vice President
7510 Court Street, P.O. Box 266
Elizabethtown, NY 12932
518-873-6413

E-mail: titles@mountainabstract.com

NASSAU COUNTY

Millennium Abstract Corp.
(Regular Member)

Jonathan Israel, President
Ronnie Sinhon, Vice President
35 North Tyson Avenue

BY ANA LORD, NYSLTA RECEPTIONIST

Floral Park, NY 11001
516-355-0800

E-mail: info@mabstract.com
www.mabstract.com

NEW YORK COUNTY

Bagwell & Associates Title
Agency LLC

(Regular Member)

Marvin N. Bagwell

President & Chief Counsel

Merlin C. Dyer, Exec. VP & COO
380 Rector Place

New York, NY 10280
212-991-0009

E-mail: mnbagwell@bagwelltitle.com
E-mail: mcdyer@bagwelltitle.com
www.bagwelltitle.com

Please forward members
news or updates to New
York State Land Title As-
sociation via e-mail to
info@NYSLTA.org or fax
to 212-964-7185. Visit
our Web site www.
NYSLTA.org for updated
member listings, New
York state Land title As-
sociation news, services
and information.

YOUR

ADVERTISEMENT COULD BE

HERE.

Advertise in The Bulletin, the official publication of the

New York State Land Title Association, Inc.

For additional information, rates and schedule, please contact

NYSLTA Executive Assistant Regina Capone.

Phone: 212-964-3701

E-mail: rcapone@NYSLTA.org
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